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Anti-Counterfeiting Trade.Agreen1ent:Protecﬂon of Traditional

Knowledge

Purpose
This report seeks to clarify the purpose and objectives of the propesed plurilateral Anti-
t and also outlines the Minisiry of Economic Developments

Counterfeiting Trade Agreemen
Intellectual Property and Traditional Knowledge Work Programme which provides a process
to- address a number. Of the issues relating 1o the protection of matauranga Maori

domestically and traditional knowladgeftraditional cultural expressions internationally (for
example in the World Intellectual Property Organisation). This report also recommends that
the attached amended Cabinet paper be signed. The paper has been amended
acknowledge and reply to CONGCEMS regarding traditional knowledge and traditional cultural

expressions.
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Action Sought '

) - = Action Sought . Deadlina
We recommend you: _ 14 May 2008
|1.Note that at this stage of the ACTA

negotiations and MED'S work programme,
officials do not consider ACTA to be an
appropriate instrument to deal with the
creation of protective mechanisms  for
traditional knowledge and traditional cultural

expressions.
2 Agree to sign the attached Cabinet paper,
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Anti-Counterfeiting Trade Agreement: Protection of Traditional
Knowledge

Purpose of Report

and objectives of the proposed plurilateral Ant-

-Counteifeiting Trade Agreement and also explains the Ministry of Economic -
Development’s Intellectual  Property and Tradifional Knowledge Work
Proglamme which provides a process 10 address a number of the issues relating
to the protection of matauranga Maori’ domestically. and  freditional
knowledge/traditionat cultural” expressions internationally (for example in the
World Intellectual Property Olgamsatzon) This report also recommends that the

attached amended Cabinet paper be signed. Dwd e o
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Analysis

1. This report clarifies the purpose

Ba ckgro und '

2, in response. ‘o the growmg trade in counterfeit goods and pirated copyright
perote o v 56(0\)

protected works Japan and the US,
have developed a proposal for a

o O\A
pIun[etera[ Anti- Coun’[en’elfmg Trade Agreement (“ACTA"). A number of like
S 6 (o)

minded coumr es including Ve Ao , _
\ ; have been invited to join in the development of ACTA

oD |
March 2008 recommended you sign a Cabinet paper seeking

Our briefing of 25
4 mandate for officials fo participate in the formal negotiations towards the

development of ACTA.
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pse of ACTA

The co-sponsors of ACTA ars propesing to esiablish an international
commitmant to strong protection for intallzctual property rights that will go furthsr
than those commitments required undser tne WTO TRIPS Agresment. it is
irtandad that ACTA will sst a common siandard for IPR enforcament (ihe “lzgal

i ‘orcement, border protection
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framework”) in matters such as en
measures, civil enforcement; and measures I tad to optical disc piracy, internet
distribution and circumvention of tachnology protection measures. ACTA would
also establish mechanisms for international cooperation between enforcement
authorities and establish enforcement best practices. These objectives are
outlined in paragraphs 10 and 11 of the attached Cabinet paper.
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ACTA énb’ Traditional Knowledge

6.

of traditional cultural expressions is a

recommandations from the Waitangi Tribuna

T o te "OA

o

¢ Development has developed and is currently nearing
the end of the first phase of its [ntellectual Property and Traditional Knowledge
Work Programme, (“worK programme”). The work, programme is. described in
further detail at paragraphs 137to 16 .of this report. - It includes officials
parficipating in" the particular  international fora, such as’  WIPO's
Intergovernmantal Committee on Intellectual Property and Genetic Resources,
Traditional Krowledge and Folklore, which is specifically tasked with addressing
issues relating to traditional knowledge and traditional cultural expressions at the

broadest level.

The M'inistry of Economi

protective mechanisms to prevent misappropriation and
knowledge and traditional cultural expressions are
importation and exportation of unauthorised copies
dimension of the policy work that the work

programme will address. New Zealand does not yet have a domestic policy nor a
legal framework that specifically provides for the protection of use of matauranga

Maori from misappropriation and misuse.

Officials recognise that
misuse. of ftraditional
necessary and required. The

ve mechanisms io be enforced, those mechanisms must

srst be oreated, developed and agreed upon by Maori as the holders of
traditional knowledgs. New Zealand’s negotiating position at this time therefore

could not be guided by our domestic policy setting. We are also awaiting the
al's report on WAl 262 and do not

In order for any protecti

wish to pre-empt the outcome of its findings.
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ACTA has not been seen by the co-sponsors or New Zzaland officials as &n
instrument that sets out minimum standards in regards to the different types of
intellactual property rights ihat are to be protected. It does not creaie new
intellectual property rights, it only locks at creating standard measures for
enforcement. Any attempt fo broaden the scope of ACTA is likely {0 trigger a

participating countries because broadening the

negative response from other
scope of the negotiations runs contrary to the narrow and specialised focus

i

already agreed amongst ACTA participants.

We anticipate that once mechanisms for the protection of traditional knowledge
and traditional cultural expressions are developed and agreed upon, ACTA may
provide a useful framework upon which 16 base international cooperation over

the enforcement of such protections.

Where /—\CT.A is likely to be of éésiStanqe currently is with addréssing trade in
horised use of traditional cultural expressions such

as and including particular kowhaiwhai designs, that ars protected.by copyright
form part of a registered trade mark. However,

as original works of art, or :
copyright can still belong to non-traditional knowledge holders if they are the
screator” of such works: This point is emphasised in paragraph 29 of the

attached CaAbir;\et paper. »$ )
Pehhed wdas $ARIH ) oumsk $AQN)
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Traditional Knowledge Work Prog/'aml_ne

14.

: Tﬁeré are three stages to this work programme:

Stage One - capacity building, engagement and information sharing;
ition (what prob!enﬁs exist in New Zealand

Stage Two - problem defin
between intellectual property and traditional

surrounding the relationship
knowledge?); and

. Stage Three - development of options and consultation (1o be followed by

tha standard policy process).



17.

n 1o build tha capacity of Maorl communitiss
anau, hapd, iwi, commercial enttiz
to undarstand the opporiunities and risk

N D fizd s
iraditional Knowledde and

S
3

0
i
s

=
o O
—1
g
Q8]
- -
(e
2 -
= w -
[
—h
)
o
X

llsctuzl property system ior 0
d ne tima, wa wers &lso concerned
|

1
tha i 3 intellectual property system ma
impact on fraditional k and the wider non-intellectual properiy issue
surrounding traditional knowledge. We are currently nearing the end of Stage
One. The Ministry has developed and completed a number of projects to achieve

these objectives.

identifying any problems

Stage Two of the work programme will involve
rface in

sssociated with the intellectual property rights/traditional knowledge Inte
the New Zealand context. This stage will begin with the development and
release of a discussion document providing background to intellectual property
rights and traditional knowledge -issues and seeking submissions on potential
problems and preliminary views on a problem definition. - Feedback will also be
sought on the appropriate policy process to address issues identified and the
direction New Zealand should be taking in international processes concerning
intellectual “property rights and traditional knowledge. - During this phase we

anticipate that WAI 262 will have been reported on.

Stage Three “will involve the confirmation of a problem definition and
development of a menu of options_to address traditional knowledge issues,
based on submissions and information obtained to date. The issues raised in
submissions are -very likely to straddie a range of - policy areas including

icy, conservation and environmental

intellectual property, cultural heritage pol _
concerns, access to genetic resources and benefit sharing and intemational
standards on these matters. As well as input from Maori stakeholders, MED will

be encouraging an interdepartmental  and ‘across-government response.
Consultation on the draft problem definition and options would follow in the form
of further discussion materials or community based engagemsnt where this
would be useful. Policy recommendations would conclude this process.

-

Other Information

18.

e

Wa have had confirmation from the co-sponsors that the first formal negotiation
meeting is to be held in Geneva, Switzerland on 3-4 June. Paragraphs 31 and
35 of the attached Cabinet paper have been updated to reflect this new
information. '

This paper was prepared in consultation with the New Zealand Customs Service,
the Ministry of Foreign Affairs and Trade and Te Puni Kokiri.
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We recommend ysou
20.  Nota that at this stags of ins ACTA nagotiations and MED’s work programme,
r ACTA to be an appropriate instrument 10 deal with the

hanisms for fradiional knowlzdge and traditional

21. Agree to sign the aitached Cabinet paper, which has heen amended {0
acknowledge and reply 1o concerns regarding tradiional knowledge and
traditional cultural expressions.

agree./disa gree
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Hon Nanaia Mahuta - - ~ Hon Judith Tizard .
Minister of Customs. - 0, , Associate Minister of Commerce .

Hon Phil Goff
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OFFICE OF THE ASSOCIATE
MINISTER OF COMMERCE

JET EXTERNAL RELATIONS AND DEFENCE COMMITTEE

ANTI-COUNTERFEITING TRADE AGREEMENT

PROPOSAL

This paper outlines a Japanese and US initiative to develop a pluri[at_era’i Anti-
Counterfeiting Trade Agreement and seeks Cabinet’s approval for officials to
participate in formal negotiations in its development.

1

EXECUTIVE SUMMARY

The trade in goods bearing a oounterfelted trade: mark. and pirated copynght

* works (“counterfeit goods”) is a growing global prob[em fo which New Zealand is
not immune. Not only is trade in.such goods increasing, the nature of the trade
is changing with the development of technology: Enforcement measures and
resources therefore need to be continually reviewed and global cooperatlon is

essential if enforcement efforts are to be effective.

2

In response to the growmg problem of - oounterfelt goods Japan and the US,
D 0 S QLox_) o ¢ MO{A have developed a proposal for-
a plurilateral Anti- Counterfeitmg Trade Agreement ("ACTA"). It is proposed that -
~ ACTA would set a common standard for Intellectual Property Rights (“IPR’)
enforcement (i.e. the legal framework that participants would be required o
provide to facilitate enfofcement activity). It would also set up mechanisms for
international cooperation and establish enforcement best practice.  The co-
sponsors of ACTA hope that it wilt become a de facto international standard, with
other countri les joining as consensus grows in favour of strong IPR enforoement

The co- sponsors have invited New Zealand and a number of our leading ’irading

partners, W,-\gt..u g 5 Lm) ol O [fi\r to join in the
develooment of ACTA. Deledwh wn accovolomer vt 56 (W) (1)
o M OVA New Zealand has

the opportunity now to paricipate in drafting these standards, 'so that they reflect,
as far as possible, our interests as a net importer of goods protected by IP. In
addition, New Zealand's participation would send a positive signal, domestically
and internationally, about the Government's commitment to the protection of

intellectual property rights.
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This paper therefora seeks approval for officials o pariicipate in formal
negotiztions on the davelopmant of ACTA, which are scheduled to commence on
or zbout 26 M B
a
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8. Once nsgotigtions concluds we will submit a further
5 sn on whethar or not New Zzzland should acceds 1o
i e i .

report with a recommencaion 0
ACTA. This paper also sesks agragment for officials to undertake consuitation
with stakeholdsrs concerning specific matters that should be the focus of ACTA.

BACKGROUND

§)

and pirates target markets -

Internationally, the debate on cou

priority natio

The trade in counterfeit goods has become a global problem. The 2007 OECD
sort “The Economic Impact of Counterfeiting and Piracy” indicated that up to
USD 200 billion of internationally traded products could have been counterfeited
or pirated in 2005. This figure did not include counterfeit goods and pirated
works that are produced and consumed domestically; nor did it include non-
tangible pirated digital works being distributed worldwide via the internet. “

rel

The sale of counterfeit goods deprives business of legitimate earnings and
undermines investment in producing quality goods. Counterfeit goods also
mislead and deceive consumers as to the source and quality of goods as well as
potentially exposing them to significant health and safety risks from shoddy

Counterfeit medicines pose a paﬁ’ic_ulariy acute risk for consumers.

preducts.
revenue stream for

Furthermore. counterfeiting and piracy are providing an easy
organised crime and terrorist groups. ' - ¥ '

' Developing countries, and DW < 6 (a) &5 {3\ , are often singled

major sources of counterfeiting and piracy. While counterfeit goods
works are readily consumed in developing countries, counterfeiters
in ‘developed countries to maximise returns.

Counterfeiters and pirates will go to extreme lengths to try and misiead and
deceive consumers and authorities as to the true source of their goods. Not only
do they falsify relevant trade documents, but will also route counterfeit goods
through numerous countries in order {0 ensure that the counterfeit goods reach

their target markets in developed countries. .
nterfeiting and piracy divides along “North -

South’ lines.” o A pht_cA W.»\ob_/use(o\) -C oA

out as the
and pirated

By e ewe mwe T cwad § PR Sem

; however, argue that while enforcement may be important, it is a low
nally when compared {0 other development needs.. Consequently,

little progress has been made in relevant multilateral fora such as the World

Trade Organization (WTO) and the World Intellectual Property Organization

(WIPO) on IP enforcement issues.
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It would also
cooperation and establish enforcement best practice. A copy of a discussion
paper concerning the proposed scope of ACTA, which has been provided 1o us

by Japanese and US officials, is attached as appendix A.

sst up mechanisms for intzrnational

It is proposed that the agreement would commit countries to ensuring that their

11

domestic regimes meet the certain standards, in matters such as:
‘e Criminal enforcement (e.g.- sanctions, penaities_and authority 'to' seize and
destroy IPR infringing goods); ' . .
= Border protection measures (e.g- customs authorities to suspend the
importation, export or trans-shipment of suspect goods);
e Civil énfcircement.(e.g. damages, reasonable legal fees and costs); and
s Measures related to optical disc piracy, internet distribution and circumventioﬁ
~ of technology protection measures. '

12 ACTA, and In pa.rt-’lcqla.r the, Ie_g\a'! framework proposed, has the potential to
provide greater clarity. on the enforcement of ‘copyright and frade marks righis
than currently exists” in thee WTO Agreement on Trade-Related Aspects of
Intellectual Property Rights (TRIPS) and other treaties under the auspices of
WIPO and the World Customs Organization. '

13 The co-sponsors of ACTA see it as desirable 1o create a new plurilateral

standard, which they hope will become a de facto international standard, with
other countries joining as consensus grows in favour of strong IPR enforcement.

~

14 " pakededl vn accovdones Wit SELLYL) of Hee 01A
| ok 56 () oL O1A 3 /

| _ ' " have already confirmed that they

have negotiating mandates, e Ag ke ol vn crclowvolomes A '
6L () of Hi 01A S § .

countries will participaie in the

Over the longer term, tha co-sponsors hope other
ACTA process as standards of IPR enforcement improve in those countries.

The co-sponsors consider that by including a limited number of likeminded
couniries, who currently provide a high standard of IPR enforcement, negotiation
of ACTA would be relatively straight forward and would result in participating

countries readily signing up to ACTA.



ticipatad in an initial pre-negotiation masting of
007 in Genava, as well as follow-up mestings in

2
(4}
e
D
&5
L_n
|
]
m
P
140}
£y,

COMMENT
on balance, it is in New Zsaland's interest fo participate in

17 We consider ihat,
aland already has
e

negotiations towards the devslopment of ACTA. New Ze
strong IPR enforcement measures, with substantial penalties and terms of
rsons convicted of trafficking in counterfeit goods. Recently,
Cabinet has agreed to build on existing enforcement measures in the Copyright
Act 1094 and the Trade Marks Act 2002 by empowering the Ministry of
Economic Development (MED) fo undertake enforcement action against
counterfeiters and pirates (EDC Min (06) 22/16 and CAB Min (06) 46/6 refer).
More recently Cabinet also agreed lo empower the New Zealand Customs
Service (Customs) to undertake enforcement action against the importers of
counterfeit goods (EDC Min (07) 24/7 and CAB Min (07) 39/5 refer). A Bill fo
provide both MED and Customs with warranted and limited warrantless search

and seizure powers under both Acts is being finalised for infroduction.

imprisonment for pet

18 . Globally the trade in counterfeit :c}o‘ods- is not ron'ly on the rise, but also changing
in nature with the development of technology. . Enforcement measures and .
resources therefore need to be continually reviewed and global cooperation is

essential if enforcerent efforts are 1o be eﬁécﬁve. ‘
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-3 June. We anticipate that negot

-We therefore seck approval for 0

that the Fact Sheet about ACTA which has

" The Commerce Commission; the Depatr

Comparad to ather d
sconomy means we fac
znd piracy. Yet New Z
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Another area of concemn is proteciion of use of maiauranga Maorl from
misappropriation and misuse. Eor example,sthe unauthorised use of traditional
knowledge and t-aditional cultural expressions su ch as, and including, particular
kowhaiwhai designs. ACTA is likely to be ussful for addressing trade in items
that have made unauthorised use of traditional cultural expressions that are
original artworks protected by copyright. Following the development of other

mechanisms for protecting traditional knowledge and cultural expressions, ACTA
may provide a useful framework upon which to base international cooperation

over the enforcement of such protection. .
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Dodohed pvde SA0) ¥ 86 (») o OLA. The frs
formal negotiation meeting is scheduled to commence in Geneva, Switzerland on
jation meetings will be held on a regular basis
through the remainder of the year fo'meet the December 2008 objective. - '
: fficials to participate in formal negotiations in the
development of ACTA. Participation in the formal negotiations, however, will not.
commit New Zealand to joining ACTA. We propose that on completion of the
formal negotiations, when the nature and scope of ACTA is finalised, we present
a further paper recommending whether New Zealand should sign the agreement.

r officials to consult with stakeholders in order fo
he focus of the agreement. Itis proposed
been published on MED'’s website,
Id be used as a basis for this consultation.

We alsb seek approval fo
identify specific matters that should be t

and attached as appendix B, wou

'CONSULTATION

+ment of Internal Affairs; the Ministry of
Viinistry for Culture and Heritage; the Ministry of Healih,
land Police: Te Puni Kokiri; and the Treasury
nt of this paper. The Department of the

Consumear Affairs; the |
the Ministry of Justice; the New Zea
have been consulted in the developme
prime Minister and Cabinet has been informed.



FIsCAL IMPLICATIONS
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ted in the 2005 Budgst under the GiF
g negotiation and implementation of trade
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agreements to cover their cosis for attending negotiation meetings during, th

2008/09 fiscal year.

If a decision was taken to join ACTA, there may be some fiscal implications

lementation of New Zealand’s obligations. The precise nature

arising from imp
II’ not be known until the development of

and size of the fiscal implications wi
ACTA is concluded. '

HUMAN RIGHTS

37

There are no human rights imp}icaﬁons ar'tsing‘ﬁ from pariicipation in the
negotiations for ACTA. R

| EGISLATIVE [MPLICATIONS

38

' REGULATORY IMPACT ANALYSIS "

There would be no _legis{étﬁé Implicféfidﬁ's_frbm participation in the ACTA
negotiations. Minor amendments to the enforcement measures contained in the
be réquired should a decision be taken to

" Copyright and Trade Marks Act may.

join ACTA following conclusion of negotiations.

iations does not involve any fegu!atory change. If

39  Participation in'the &Q;TA"nego{
a decision was made. to accede to ACTA after negotiations are completed a
regulatory impact and compliance cost statement would be provided for any
.~ necessary changes fo the Copyright and Trade Marks Acts arising from
-“ggeession... ' :
PusLICITY
40 Should Cabinet approve this proposal, a media statement announcing the
tiations for ACTA will be issued. This

decision to participate in the formal nego
istry of Economic Development

Cabinet paper will be published on the Mini
website, subject to any necessary deletions justified in accordance with the

Official Information Act 1932,
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41 it is racommendsad that the Commitize:
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2 Note that Japan and the US, in parinership with the ElJ, Canada and

Switzerland, have developed a proposal  for a plurilateral — Anti-
Counterfeiting Trade Agreement ("ACTA"), which is intended to:

nt to strong protection for intellectual property
ks and copyright rights, through a
for intellectual property

2.1 establish a commitme
‘ rights, and in particular trade mar
common standard (i.e. legal framework)

rights enforcement;

2.2 setup mechanismsﬁ\fbr intema’[iona_l_.cooper‘aﬁon; and,
23 establish enfoycehi'enf best practices;

' Note that New Zealand has been invited to parficipate in the development
of ACTA; y _[”E N
4 Agree to Qfﬁpiais from t_hé: R/Iinistfy of Economic Development, Ministry of.
Foreign’ Affairs and New Zealand Customs Services participating in
negotiations concerning the development of ACTA;
s undertaking consultation with stakeholders concerning
that should be the focus of ACTA,;

5 Agreefo official
‘specific matters
ACTA negotiations aﬂér

5  Note that we will réport on the outcome of the
ng accessiorn to ACTA;

they are completed with a recommendation regardi



7 Nota thet this Cabinat paper will be published on the Ministry of Economic
Development website, subject to any nscessary d deletions just mdd
zcoordance with tha Official Information Act 1982,

Hon Nanaia Mahuta

Hon Judith Tizard
Associate Minister of Commerce Minister of Customs

Date sighed: Date signed:

Hon Phil Goff
Minister of Trade

Date signed



Appendix A: Discussion Paper on a Possible
Anti-Counterfeiting Trade Agreement
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Appendix B: Information Shest on the Anti-Counterfeiting Trade
Agreement

Ths proliferation of infringsments of intellzctual property rights ("IPR") particuiarly
in tha context of counterfaiting and piracy poses an ever-incraasing threat to the
sustainable development of the world economy. The consequences of such IPR
infiingements include (1) depriving legitimate businesses and their workers of

income; (2) discouraging innovation and creativity; (3) threatening consumer
health and safety; (4) providing an easy source of revenue for organized crime;

and (5) loss of tax revenue.

Goal: Establish, among nations committed to strong [PR protection, a common
standard for IPR enforcement to combat global infringements of IPR particularly
in the context of counterfeiting and piracy that addresses today's challenges, in
terms of increasing international cooperation, strengthening the framework of
practices that contribute to effective enforcement of IPRs, and strengthening

relevant IPR enforcement measures themselves.

Provisions: —
 International Cooperation: C'Qopéraﬁon a_mo"ng the parties is a key component
of the agreement — including sharing of information and cooperation between
our law enforcement. authorities, . including: Customs and other relevant
agencies. Areas for possible provisions include: T
—  Capacity buil

ding and technical assistance in improving enforcement;
and ' W B S

—  International cooperation among enforcement agencies.

Enforcement Practices: It is necessary to establish enforcement practices that
promote strong intellectual property protection in coordination with right
holders and trading partners. .Such "best practices” would support the
application of the relevant legal tocls, as outlined by the Legal Framework,

Areas for possible provisions include:
Formal or informal public/private advisory groups;

Fostering of specialized intellectual property expertise within law
enforcement structures to ensure effective handling of [PR cases; and

Measures for raising consumer public awareness about the importance
of IPR protection and the detrimental effects of IPR infringements.



= Border measures;
—~  Civil enforcement;

—~  Optical disc piracy; and

Internet distribution and information technology.







