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Honorable Simon Power

Minister of Commerce

Ministry of Economic Development
33 Bowen Street

PO Box 1473

Wellington, New Zealand

29 June 2009

Re: Call for submissions on Anti-Counterfeiting Trade Agreement

Dear Honorable Mr., Power,

Thank you for your ongoing efforts to negotiate the Anti-Counterfeiting Trade Agreement (ACTA) and
for providing an opportunity to share views in response to your call for submissions from the public. Towards the
achievement of ACTA’s unique potential, your prioritization of this issue and your personal leadership in negotiations
with national leaders will be essential.

Since ACTA negotiations were initiated in June 2008, the business community has widely and openly
welcomed the initiative and has sought to contribute support and expertise to the process. Through an ACTA4
Business Response Group comprised of some 30 business organizations working across sectors and within ACTA
negotiating countries, we have provided governments of negotiating parties with input on various provisions upon
which ACTA is being created.

With this letter, we respectfully submit views in response to the negotiating topics delineating in your
Discussion Paper and appearing on the MED website (http://www.med.govt.nz/templates/Page 40774.asp).

Furthermore, we have prepared a categorical set of responses to the more detailed document entitled,
Anti-Counterfeiting Trade Agreement - Summary of Key Elements Under Discussion, released by many of the
ACTA negotiating governments in early April. We plan to send this you and to the other ACTA negotiators very
soon.

We will share both of this submission and our upcoming response to the Summary of Key Elements with
all negotiating parties, with the intent to offer our continued endorsement and support for a powerful and
comprehensive new standard for IP enforcement. ACTA presents a extraordinary opportunity to raise the bar,
fight counterfeiting and piracy and tackle issues that have undermined effective IP enforcement in the past.

Sincerely,
Li—
o Ot e
Guy Sebban Alan C. Drewsen
Secretary General Executive Director
International Chamber of Commerce International Trademark Association
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ACTA Business Response Group

The followin g organizations represent business interests in support of ACTA and have endorsed input to the
ACTA process. For organizations that have endorsed this submission, please see enclosed.

Canadian Chamber of Commerce

Japan External Trade Organization (JETRO)/IPF
Korean Chamber of Commerce & Industry

1CC Mexico

ICC Morocco

ProMarca

Swiss Anti-Counterfeiting and Piracy Platform

ICC Switzerland

Camara Nacional de Comercio y Servicios

International AntiCounterfeiting Coalition, Inc., (IACC)
AIM - European Brands Association

MARQUES

Coalition for Intellectual Property Rights (CIPR)
ECTA

SNB-REACT

Comité Colbert

Union des Fabricants

APM - Aktionskreis Deutsche Wirtschaft gegen Produkt- und Markenpirterie e.V. (APM)
ICC Germany

BDI

Markenverband e.V.

Indicam

Anti-Counterfeiting Group (ACG)

ICC UK

Verein fur Anti-Piraterie der Film- und Videobranche (VAP)
ICC Austria

ICC Belgium

Association Belge Anti-Contrefagon

Danish Anti-Counterfeiting Group (DACG)

Finnish Anti-Counterfeiting Group (FACG)

ADPM

ANDEMA

ICC Spain

Swedish Anti-Counterfeiting Group (SACG)
Asociacién Interamericana de Propiedad Industrial (ASIPI)
INTA

1CC-BASCAP

GACG

Nacg

UAACP



Business Views on Border Protection Measures, Civil Enforcement and
Criminal Enforcement

Business Response Group Submission (o
Ministry of Economic Development (MED) of New Zealand

June 29 2009

The following table addresses certain issues raised by the New Zealand Ministry of Economic
Development (MED) for public comment with regards to topics being discussed by the
negotiators of the Anti-Counterfeiting Trade A greement (ACTA). The Business Response
Group (BRG) has provided comments in prior submissions on the issues outlined below.. The
table compares those issues raised by the MED and related recommendations provided by the
BRG. The last column entitled “Additional Comments” expresses support, concerns and/or other
suggestions.

The BRG views are taken from the following memorandums to ACTA negotiators:

— “Business Perspectives on Border Measures and Civil Enforcement” submitted J uly 28,
2008

- “Business Perspectives on Criminal Enforcement Provisions™ submitted October 08,
2008

“New Zealand Consultation | views previously ||

Points submitted fo ACTA negotiators
 Border Measures
| - Extending the existing ' No prior recommendation on this { We support the original intention |
| measures concerning  issue. - of the Anti-Counterfeiting Trade
copyright and trade marks | ? Agreement (ACTA) to ;
infringement to goods E ' encompass trademark counterfeit
infringing other types IPRs, | " and copyright pirated goods.
| such as patents and industrial |
| designs.
|
- Customs detaining shipments . Extend greater authority and ' We support including this
of goods suspected of  effective powers to local customs | element and suggest MED
infringing IPRs without " and enforcement authorities and ' consider the recommendation put
having received notification | provide ex officio authority for | forth in the BRG memorandums.
E from a right holder. ' customs authorities to suspend |

- import, export and trans-

- shipment of goods, including

- merchandise in free trade zones,
- which are suspected of being

| counterfeited or pirated.




New. Zealand Consultation
Points

BRG views previously
submitted to ACTA negotiators
| Significantly increase inspections
| of exports/imports to find |
- shipments of counterfeit or |
 pirated goods and refer such
 findings to appropriate authorities
 for investigation and prosecution. |

Additional Comments;

- Customs targeting shipments
being exported from New

Zealand for goods infringing |

[PRs.

Civil Enforcement

' Extend greater authority and We support including this
| effective powers to local customs | element and suggest MED
| provide ex officio authority for forth in the BRG memorandums.
' customs authorities to suspend
 import, export and trans- l
| shipment of goods. including |
merchandise in free trade zones. |
which are suspected of being
counterfeited or pirated.

- Incorporation of system of
pre-established or statutory
damages as part of the
remedies available to right
holders for infringement of
[PRs.

— Incorporation of a statutory
formula or presumptions for
use by the courts in
calculating of damages
arising from infringement of
[PRs.

I Encourage governments to We su_pport including these
develop calculation methods that | elements and suggest MED .
lead to fines against consider the recommendation put |

' counterfeiters and pirates forth in the BRG memorandums.

| commensurate to the harms

" caused in order to increase the

deterrent impact of fines, and
impose sanctions, such as

| contempt of court, for failure of

' violators to pay such fines.

" Calculation methods can be E

 based on information provided by |

' right holders. Right holders =

' should be allowed to elect award

| of either actual damages suffered

" or pre-established damages.

1|

— Incorporation of a statutory
formula for use by the courts
in taking account of profits
arising from infringement of
IPRs.

" Grant officials authority to order ~ We support the inclusion of

- and/or execute seizure of the - provisions that will establish a
infringing goods, and materials formula for courts to use in
and implements used to taking into account profits arising

manufacture and/or package the | from counterfeiting and piracy
infringing goods, as well as other  activities. Measures should be

and enforcement authorities and | consider the recommendation put |



New Zealand Consultation
Points

BRG views previously
submitted to ACTA negotiators
physical and financial assets of

| violators....

Additional Comments

taken to seize the physical and |
financial assets and profits
associated with the counterfeiting |
and piracy activities to ensure !
that counterfeiters are not ;
profiting from the illegal

activities.

- The courts being given the
authority to order the
delivery up and disposal of
those material and
implements used in creation
or manufacture of infringing
goods.

Counterfeit and pirated goods
should be destroyed and
definitively removed from the
channels of commerce, or
disposed of with the rights
holders' consent where there is no
| health or safety risk. Destruction
| of the seized goods and materials
and implements used to
manufacture them should be
conducted in a manner that
minimizes risks of further
infringements.

We support including this
clement and suggest MED
consider the recommendation put
forth in the BRG memorandums.

— The courts being given the
authority to order an
infringer to provide to the
right holder, for the purpose
of collecting evidence, any
information that the infringer
possesses or controls, such
as information on the origin
and distribution networks of
the infringing goods.

Provide rights holders who are
victims of counterfeiting and
piracy the right to obtain
information regarding the
infringer, includ ing their
identities, means of production or
distribution, and relevant third
parties.

| |

| |

This issue has not been addressed
in the Summary of Key Elements
that was released by ACTA
negotiators in April 2009. We
are pleased that the New Zealand |
government has raised this for
consideration. We strongly urge :
ACTA negotiators to consider |
this recommendation.

Criminal Enforcement

- Criminal measures being
applied to copyright
infringement and in
particular substantial
copying and/or large scale
distribution of infringing
works that has no direct or
indirect motivation for

iProvide for criminal procedures’
i-and penalties to be applied to |
‘willful acts of counterfeiting and
‘copyright piracy, which includes

iacts that cause  substantial
commercial harm. In addition,
‘governments should treat

iimportation or exportation of

‘counterfeit or pirated goods as |

We support criminal measures
being applied to not only
copyright piracy, but also willful
acts of trademark counterfeiting
including those that are large E
scale regardless of motivation.




“New Zealand Consulfation -
Points -
financial gain.

BRG views previously
submitted to ACTA negotiators
illegal  activities  subject
criminal penalties.

to |

‘Additional Comments |

- The courts having the
authority to order the seizure
of proceeds of crime from
IPRs offences.

' Ensure the ability of law
' enforcement authorities to take

" action at their own initiative and
' provide relevant officials with the
| authority to seize all materials
and implements used to
manufacture or package
counterfeit and pirate goods and
any documentary evidence

| relevant to the offense and assets
| traceable to the infringing
activity. Officials should also be
| given the authority to impose

- imprisonment as a sanction

' against failure to comply with a

i disclosure order.

' Criminalize the laundering of
- proceeds from counterfeiting and
| piracy, to ensure
| counterfeiters and pirates are not
' profiting from their crimes and
éstrengthen confiscation regimes
' that provide for the identification,

 freezing, seizure and confiscation |
of funds and property acquired |

|
{
' through
- piracy.

counterfeiting  and

that |

We support including this

element and suggest MED
consider the recommendation put
forth in the BRG memorandums.

~ Criminal measures being
applied to the unauthorised
copying, such as
camcording, of a motion
picture or other audiovisual

‘ work being exhibited in a

L facility open to the public.

' No prior recommendation on this | Under a broad agreement like .
| ACTA, it will not be sufficient to |
' list a type(s) of method of
infringement since an all
inclusive list is not possible given
' the creative abilities of

| counterfeiters and pirates.

| issue.

- Trafficking of counterfeit

- No prior recommendation on this
issue.

| There is no current

recommendation on this issue,

labels, ‘packa_ging and



New Zealand Consultation™ = BRG views previonsly Additional Comments
Points. . | submitted to ACTA mnegotiators 4% ;
documents designed to be | | however, we welcome criminal
affixed to, enclose, or : procedures and penalties for

traff icking of counterfeit labels.

accompany counterfeit goods
or pirated works.
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